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SUBSTI TUTE SENATE BI LL 5041

State of WAshi ngt on 55th Legislature 1997 Regul ar Sessi on

By Senate Committee on Agriculture & Environnent (originally sponsored
by Senator Benton)

Read first tine 03/05/97.

AN ACT Rel ating to environnental appeals; amendi ng RCW43. 21B. 110,
43. 21B. 130, 43.21B. 170, 43. 21B. 180, 43. 21B. 240, 43. 21B. 305, 43. 21B. 310,
43. 27A. 190, 75.20.140, 90.03.383, 90.14.130, 90.14.190, 90.14. 200,
90. 58. 180, and 90. 66.080; reenacting and anmendi ng RCW 34.05.514; and
addi ng a new section to chapter 43.21B RCW

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW34.05.514 and 1995 c¢ 347 s 113 and 1995 ¢ 292 s 9 are
each reenacted and anmended to read as foll ows:

(1) Except as provided in subsections (2) and (3) of this section,
proceedi ngs for reviewunder this chapter shall be instituted by paying
the fee required under RCW 36.18.020 and filing a petition in the
superior court, at the petitioner’s option, for (a) Thurston county,
(b) the county of the petitioner’s residence or principal place of
business, or (c) in any county where the property owned by the
petitioner and affected by the contested decision is |ocated.

(2) For proceedings involving institutions of higher education, the
petition shall be filed either in the county in which the principa
office of the institution involved is located or in the county of a
branch canpus if the action involves such branch.
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(3) For proceedings involving water quantity decisions of the
departnment of ecology, as defined in section 17 of this act, relating
to water withdrawal, instream flow, and water managenent plans, the
petition shall be filed in the superior court specified in section 17
of this act. For proceedings involving the relinguishnent of a water
right, the petition shall be filed in the superior court specified in
RCW 90. 14. 130.

Sec. 2. RCW 43. 21B. 110 and 1993 ¢ 387 s 22 are each anended to
read as foll ows:

(1) The pollution control hearings board shall only have
jurisdiction to hear and deci de appeals fromthe foll ow ng deci si ons of
the departnment, the director, ((the—admnistrateor—of—the—offiece—of
mar+ne—safety;)) and the air pollution control boards or authorities as
est abl i shed pursuant to chapter 70.94 RCW or |ocal health departnents:

(a) Cvil penalties inposed pursuant to RCW18.104. 155, 70.94. 431,
70. 105. 080, 70.107.050, 88.46.090, 90.03.600, 90.48. 144, 90.56. 310, and
90. 56. 330.

(b) Orders issued pursuant to RCW 18.104.043, 18.104. 060,
43. 27A. 190, 70.94.211, 70.94.332, 70.105.095, 86.16.020, 88.46.070,
((96-3+4-136-)) and 90.48. 120.

(c) The issuance, nodification, or termnation of any permt,
certificate, or license by the departnment or any air authority in the
exercise of its jurisdiction, including the issuance or term nation of
a waste disposal permt, the denial of an application for a waste
di sposal permt, or the nodification of the conditions or the terns of
a waste disposal permt.

(d) Decisions of local health departnments regarding the grant or
denial of solid waste permts pursuant to chapter 70.95 RCW

(e) Decisions of |local health departnents regarding the issuance
and enforcenent of permts to use or dispose of biosolids under RCW
70. 95J. 080.

(f) Any other decision by the departnent ((—the—admni-strator—of
the—offHece—of—rmarine——safety;)) or an air authority which pursuant to
| aw nust be deci ded as an adj udi cative proceedi ng under chapter 34.05
RCW

(2) The jurisdiction of the pollution control hearings board is
further limted as follows:
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(a) The hearings board has no jurisdictionto reviewwater quantity
decisions, as defined in section 17 of this act, that are appeal ed
directly to a superior court, to review orders pertaining to the
relinquishment of a water right i ssued pursuant to RCW90. 14.130, or to
review proceedings regarding general adjudications of water rights
conducted pursuant to chapter 90.03 or 90.44 RCW

(b) The follow ng hearings shall not be conducted by the hearings
boar d:

((())) (i) Hearings required by law to be conducted by the
shorel i nes hearings board pursuant to chapter 90.58 RCW

((b)y)) (ii) Hearings conducted by the departnent pursuant to RCW
70.94. 332, 70.94.390, 70.94.395, 70.94.400, 70.94.405, 70.94.410, and
90. 44. 180.

&y)) (iii) Hearings conducted by the departnent to adopt, nodify,
or repeal rules.

(3) ((Reviewof)) Rules and regul ati ons adopted by the hearings
board shall be subject to review in accordance with the provisions of
the Adm nistrative Procedure Act, chapter 34.05 RCW

Sec. 3. RCWA43.21B.130 and 1990 ¢ 65 s 3 are each anended to read
as follows:

The adm ni strative procedure act, chapter 34.05 RCW shall apply to
the appeal of rules and regul ati ons adopted by the board to the sane
extent as it applied to the review of rules and regul ati ons adopt ed by
the directors and/or boards or comm ssions of the various departnents
whose powers, duties and functions were transferred by section 6,
chapter 62, Laws of 1970 ex. sess. to the departnent. ( (AH—eot-her

Sec. 4. RCWA43.21B. 170 and 1995 ¢ 382 s 3 are each anended to read

as follows:

Al'l proceedings before the hearings board or any of its nenbers
shall be conducted in accordance with such rules of practice and
procedure as the hearings board may prescribe. The rules adopted by
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t he board nmust include provisions for the following: (1) Wthinthirty
days after the appeal petitionis filed, the agency responsible for the
deci sion under reviewis required to furnish to the hearings board and
the party filing the appeal a transcript of all oral evidence and a
copy of all docunentary evidence considered by the agency in nmaking its
decision; (2) the hearings board may not accept from the agency
responsible for the decision under review evidence which is not
relevant to the findings set forth in the decision; (3) if the
observations of individuals were relied upon in nmaking the decision,
the agency responsible for the decision under review is required to
identify those individuals and nake themavail able for exam nation and
cross-exani nation before the hearings board; and (4) the agency
responsible for the decision under review has the burden of proving
that its decisionis justified, including the burden of noving forward
with the evidence. The hearings board shall publish such rules and
arrange for the reasonable distribution thereof.

Sec. 5. RCW43.21B. 180 and 1994 c 253 s 6 are each anended to read
as follows:

Judi ci al review of a decision of the hearings board nmay be obt ai ned
only pursuant to RCW 34.05.510 through 34.05.598, except that, at the
option of the party or parties appealing to the hearings board,

judicial review of a decision of the hearings board in superior court

shall be de novo with the burden of proof placed on the agency

responsi bl e for the decision under review. The director shall have the

sanme right of reviewfroma decision nade pursuant to RCW43. 21B. 110 as
does any person.

Sec. 6. RCW43.21B. 240 and 1989 ¢ 175 s 105 are each anended to
read as foll ows:

The departnent and air authorities shall not have authority to hold
adj udi cati ve proceedi ngs pursuant to the Adm ni strative Procedure Act,
chapter 34.05 RCW Such hearings, except those involving water
guantity decisions, as defined in section 17 of this act, that are

appeal ed directly to a superior court, and appeals of orders pertaining

to the relinguishnent of a water right issued pursuant to RCW

90. 14.130, shall be held by the pollution control hearings board.
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Sec. 7. RCWA43. 21B. 305 and 1994 c¢ 253 s 5 are each anended to read
as follows:

In an appeal that involves a penalty of five thousand dollars or
|l ess, and in an appeal relating to a water quantity decision as defined
in section 17 of this act, the appeal may be heard by one nenber of the
board, whose decision shall be the final decision of the board. The
board shall define by rule alternative procedures to expedite snal
appeal s. These alternatives may include: Mediation, upon agreenent of
all parties unless initiated as provided in section 17 of this act;
subm ssion of testinony by affidavit; conducting hearing by tel ephone;
or other forns that may lead to less formal and faster resolution of

appeal s. The board shall provide for the conduct of nediation
conferences and hearings pertaining to a water quantity decision, as
defined in section 17 of this act, in the general area of the

petitioner’s residence.

Sec. 8. RCWA43.21B.310 and 1992 ¢ 73 s 3 are each anended to read
as follows:

(1) Except as provided in subsection (2) of this section, any order
i ssued by the depart nent ((;—the—admnistrator—ofthe—offiece—of—rarine
safety;)) or authority pursuant to RCW 70.94. 211, 70.94. 332,
70. 105. 095, 43.27A. 190, 86.16.020, 88.46.070, or 90.48.120(2) or any
provi sion enacted after July 26, 1987, or any permt, certificate, or
license issued by the departnment may be appealed to the pollution
control hearings board if the appeal is filed with the board and served
on the departnment or authority within thirty days after recei pt of the
order. Except as provided under chapter 70.105D RCW ((this—+s)) these
are the exclusive neans of appeal of such an order.

((2)) (a) The departnent, the adm nistrator, or the authority in
its discretion my stay the effectiveness of an order during the
pendency of such an appeal .

((£3))) (b) At any tinme during the pendency of an appeal of such an
order to the board, the appellant may apply pursuant to RCW43. 21B. 320
to the hearings board for a stay of the order or for the renova
t her eof .

((£4))) (c) Any appeal before the hearings board nust contain the
followng in accordance with the rules of the hearings board:

((£a)y)) (1) The appellant’s nanme and address;
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((b)y)) (i) The date and docket nunber of the order, permt, or
| i cense appeal ed;

((€e)y)) (iii) A description of the substance of the order, permt,
or license that is the subject of the appeal;

((())) (iv) A clear, separate, and concise statenent of every
error alleged to have been comm tted,;

((€e))) (v) A clear and concise statenent of facts upon which the
requester relies to sustain his or her statenents of error; and

((6H)) (vi) A statenent setting forth the relief sought.

((65))) (d) Upon failure to conply with any final order of the
departnment or the admnistrator, the attorney general, on request of
the departnent or the admnistrator, may bring an action in the
superior court of the county where the violation occurred or the
potential violation is about to occur to obtain such relief as
necessary, including injunctive relief, to insure conpliance with the
order. The air authorities may bring simlar actions to enforce their
or ders.

((€6))) (e) An appeal abl e deci sion or order shall be identified as
such and shall contain a conspicuous notice to the recipient that it
may be appealed only by filing an appeal with the hearings board and
serving it on the departnment within thirty days of receipt.

(2) Water quantity decisions of the departnent, as defined in
section 17 of this act, may be appeal ed either to the pollution control
heari ngs board or directly to a superior court as provided in section
17 of this act. Appeals of orders pertaining to the relinqui shnent of
awater right are filed in superior court as provided by RCW90. 14. 130.

Sec. 9. RCW 43.27A 190 and 1987 c¢ 109 s 11 are each anended to
read as foll ows:

Notwi t hst andi ng and in addition to any other powers granted to the
departnment of ecol ogy, whenever it appears to the departnent that a
person is violating or is about to violate any of the provisions of the
fol | ow ng:

(1) Chapter 90.03 RCW or

(2) Chapter 90.44 RCW or

(3) Chapter 86.16 RCW or

(4) Chapter 43.37 RCW or

(5) Chapter 43.27A RCW or

SSB 5041 p. 6
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(6) Any other lawrelating to water resources adm ni stered by the
departnent; or

(7) Arule or regulation adopted, or a directive or order issued by
t he departnent relating to subsections (1) through (6) of this section;
the departnent may cause a witten regulatory order to be served upon
((satd)) the person either personally, or by registered or certified
mail delivered to addressee only with return receipt requested and
acknowl edged by himor her. The order shall specify the provision of
the statute, rule, regulation, directive or order alleged to be or
about to be violated, and the facts upon which the conclusion of
violating or potential violation is based, and shall order the act
constituting the violation or the potential violation to cease and
desist or, in appropriate cases, shall order necessary corrective
action to be taken wth regard to such acts within a specific and
reasonable tinme. The regulation of a headgate or controlling works as
provi ded i n RCW90. 03. 070, by a waternmaster, streampatrol man, or other
person so authorized by the departnent shall constitute a regulatory
order within the nmeaning of this section. A regulatory order issued
her eunder shall becone effective i nmedi ately upon recei pt by the person
to whom the order is directed, except for regulations under RCW
90.03.070 which shall becone effective when a witten notice is
attached as provided therein. Any person aggrieved by such order may
appeal the order pursuant to RCW43.21B. 310 or if the order is a water
guality decision, as defined in section 17 of this act, pursuant to
section 17 of this act.

Sec. 10. RCW75. 20.140 and 1995 ¢ 382 s 7 are each anended to read
as follows:

(1) In all appeals, the hydraulic appeals board shall have al
powers relating to adm nistration of oaths, issuance of subpoenas, and
t aki ng of depositions, but such powers shall be exercised in conformty
wi th chapter 34.05 RCW

(2) In all appeals, the hydraulic appeals board, and each nenber
t hereof, shall be subject to all duties i nposed upon and shall have al
powers granted to, an agency by those provisions of chapter 34.05 RCW
relating to adjudicative proceedi ngs.

(3) Al proceedings before the hydraulic appeals board or any of
its menbers shall be conducted in accordance with such rules of
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practice and procedure as the board may prescribe. Such rules shall be
publ i shed and di stri but ed.

(4) Judicial review of a decision of the hydraulic appeals board
may be obtained only pursuant to RCW 34. 05.510 t hrough 34. 05. 598.

(5) At the option of the applicant for hydraulic approval, judici al
review of a decision of the hydraulic appeals board shall be de novo
with the burden of proof placed upon the departnent.

Sec. 11. RCW90.03.383 and 1991 ¢ 350 s 1 are each anended to read
as follows:

(1) The l egislature recogni zes the value of interties for inproving
the reliability of public water systens, enhancing their managenent,
and nore efficiently utilizing the increasingly limted resource.
G ven the continued gromh in the nost popul ous areas of the state, the
i ncreased conplexity of public water supply managenent, and the trend
toward regional planning and regional solutions to resource issues,
i nterconnections of public water systens through interties provide a
val uabl e tool to ensure reliable public water supplies for the citizens
of the state. Public water systens have been encouraged in the past to
utilize interties to achieve public health and resource nmanagenent
objectives. The legislature finds that it is inthe public interest to
recogni ze interties existing and in use as of January 1, 1991, and to
have associated water rights nodified by the departnent of ecology to
reflect current use of water through those interties, pursuant to
subsection (3) of this section. The legislature further finds it in
the public interest to develop a coordinated process to review
proposals for interties commencing use after January 1, 1991.

(2) For the purposes of this section, the follow ng definitions
shal | apply:

(a) "Interties" are interconnections between public water systens
permtting exchange or delivery of water between those systens for
ot her than energency supply purposes, where such exchange or delivery
is wthin established instantaneous and annual wthdrawal rates
specified in the systens’ existing water right permts or certificates,
or contained in clainms filed pursuant to chapter 90.14 RCW and which
results in better managenent of public water supply consistent with
existing rights and obligations. Interties include interconnections
bet ween public water systens permtting exchange or delivery of water

SSB 5041 p. 8
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to serve as primary or secondary sources of supply, but do not include
devel opnent of new sources of supply to neet future demand.

(b) "Service area" is the area designated in a water systempl an or
a coordi nated water systempl an pursuant to chapter 43.20 or 70.116 RCW
respectively. Wen a public water system does not have a designated
service area subject to the approval process of those chapters, the
service area shall be the designated place of use contained in the
water right permt or certificate, or contained in the claimfiled
pursuant to chapter 90.14 RCW

(3) Public water systens with interties existing and in use as of
January 1, 1991, or that have received witten approval from the
departnent of health prior to that date, shall file witten notice of
those interties with the departnent of health and the departnent of
ecol ogy. The notice may be i ncorporated into the public water systenis
five-year update of its water systemplan, but shall be filed no | ater
than June 30, 1996. The notice shall identify the location of the
intertie; the dates of its first use; the purpose, capacity, and
current use; the intertie agreenent of the parties and the service
areas assigned; and other information reasonably necessary to nodify
the water right permt. Notw t hstanding the provisions of RCW
90.03.380 and 90.44.100, for public water systenms with interties
existing and in use as of January 1, 1991, the departnment of ecol ogy,
upon receipt of notice neeting the requirenents of this subsection
shal |, as soon as practicable, nodify the place of use descriptions in
the water right permts, certificates, or clains to reflect the actual
use through such interties, provided that the place of use is within
service area designations established in a water system plan approved
pursuant to chapter 43.20 RCW or a coordinated water system plan
approved pursuant to chapter 70.116 RCW and further provided that the
water used is within the instantaneous and annual wthdrawal rates
specified in the water right permt and that no outstandi ng conplaints
of inpairment to existing water rights have been filed with the
departnment of ecology prior to Septenber 1, 1991. Where such
conpl aints of inpairnent have been received, the departnent of ecol ogy
shall make all reasonable efforts to resolve themin a tinely manner
t hrough agreenent of the parties or through available admnistrative
remedi es.

(4) Notwi t hstandi ng the provisions of RCW90. 03. 380 and 90. 44. 100,
exchange or delivery of water through interties comrencing use after

p. 9 SSB 5041
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January 1, 1991, shall be permtted when the intertie i nproves overal
systemreliability, enhances the manageability of the systens, provides
opportunities for conjunctive use, or delays or avoids the need to
devel op new wat er sources, and otherw se neets the requirenents of this
section, provided that each public water systenis water use shall not
exceed the instantaneous or annual w thdrawal rate specified in its
water right authorization, shall not adversely affect existing water
rights, and shall not be i nconsistent with state-approved pl ans such as
wat er system pl ans or other plans which include specific proposals for
construction of interties. Interties commencing use after January 1,
1991, shall not be inconsistent with regional water resource plans
devel oped pursuant to chapter 90.54 RCW

(5) For public water systens subject to the approval process of
chapter 43.20 RCW or chapter 70.116 RCW proposals for interties
comenci ng use after January 1, 1991, shall be incorporated into water
system pl ans pursuant to chapter 43.20 RCWor coordi nated water system
pl ans pursuant to chapter 70.116 RCWand submtted to t he departnent of
health and the departnent of ecology for review and approval as
provi ded for in subsections (5) through (9) of this section. The plan
shall state how the proposed intertie will inprove overall system
reliability, enhance the nanageability of the systens, provide
opportunities for conjunctive use, or delay or avoid the need to
devel op new wat er sources.

(6) The departnent of health shall be responsible for review and
approval of proposals for newinterties. Inits reviewthe departnent
of health shall determ ne whether the intertie satisfies the criteria
of subsection (4) of this section, wth the exception of water rights
considerations, which are the responsibility of the departnent of
ecol ogy, and shall determ ne whether the intertie is necessary to
address energent public health or safety concerns associated wth
public water supply.

(7) If theintertieis determ ned by the departnent of health to be
necessary to address energent public health or safety concerns
associated with public water supply, the public water system shall
anend its water system plan as required and shall file an application
with the departnment of ecology to change its existing water right to
reflect the proposed use of the water as described in the approved
wat er system plan. The departnent of ecology shall process the
application for change pursuant to RCW 90.03.380 or 90.44.100 as

SSB 5041 p. 10
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appropriate, except that, notw thstanding the requirenents of those
sections regarding notice and protest periods, applicants shall be
required to publish notice one time, and the comrent period shall be
fifteen days fromthe date of publication of the notice. Wthin sixty
days of receiving the application, the departnent of ecology shall
i ssue findings and advise the departnent of health if existing water
rights are determned to be adversely affected. |If no determinationis
provi ded by the departnent of ecology within the sixty-day period, the
departnment of health shall proceed as if existing rights are not
adversely affected by the proposed intertie. The departnent of ecol ogy
may obtain an extension of the sixty-day period by submtting witten
notice to the departnent of health and to the applicant indicating a
definite date by which its determnation will be nade. No additiona
extensions shall be granted, and in no event shall the total review
period for the departnent of ecol ogy exceed one hundred ei ghty days.

(8) If the departnent of health determ nes the proposed intertie
appears to neet the requirenents of subsection (4) of this section but
i's not necessary to address energent public health or safety concerns
associated with public water supply, the departnment of health shal
instruct the applicant to submt to the departnment of ecology an
application for change to the underlying water right or claim as
necessary to reflect the new place of use. The departnent of ecol ogy
shall consider the applications pursuant to the provisions of RCW
90. 03.380 and 90.44.100 as appropriate. |If inits review of proposed
interties and associated water rights the departnent of ecology
determnes that additional information is required to act on the
application, the departnent nay request applicants to provide
informati on necessary for its decision, consistent wth agency rules
and witten guidelines. Parties disagreeing with the decision of the
departnment of ecol ogy on the application for change in place of use may
appeal the decisionto the pollution control hearings board or directly
to a superior court as provided in section 17 of this act.

(9) The departnent of health may approve plans containing intertie
proposals prior to the departnment of ecology’ s decision on the water
right application for change in place of use. However, notw thstandi ng
such approval, construction work on the intertie shall not begin until
t he departnent of ecol ogy issues the appropriate water right docunent
to the applicant consistent with the approved pl an.

p. 11 SSB 5041
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Sec. 12. RCW 90. 14. 130 and 1987 c¢ 109 s 13 are each anended to
read as foll ows:

When it appears to the departnent of ecol ogy that a person entitled
to the use of water has not beneficially used his or her water right or
sone portion thereof, and it appears that ((satd)) the right has or may
have reverted to the state because of such nonuse, as provided by RCW
90. 14. 160, 90.14.170, or 90.14.180, the departnent of ecology shal
notify such person by order: PROVI DED, That where a conpany,
association, district, or the United States has filed a bl anket claim
under the provisions of RCW90. 14.060 for the total benefits of those
served by it, the notice shall be served on such conpany, associ ation,
district or the United States and not upon any of its individual water
users who may not have used the water or sonme portion thereof which
they were entitled to use. The order shall contain: (1) A description
of the water right, including the approxi mate | ocation of the point of
di version, the general description of the |ands or places where such
wat ers were used, the water source, the anount involved, the purpose of
use, and the apparent authority upon which the right is based; (2) a
statenent that unless sufficient cause be shown on appeal the water
right wll be declared relinquished; and (3) a statement that such

order may be appealed to ((the—poHutien—control—hearings—board))

superior court. Any person aggrieved by such an order may appeal it to
(( . .

superior court in a county where the land to which the water right is
appurtenant is |ocated. Such an appeal to superior court may be either
on the record or de novo at the option of a water right holder to whom
the order is directed. The order shall be served by registered or
certified nmail to the | ast known address of the person and be posted at
the point of division or withdrawal. The order by itself shall not
alter the recipient’s right to use water, if any.

Ut on control hearings board pursuan 0-REW43-21B-310)) the

Sec. 13. RCW 90.14.190 and 1987 c 109 s 14 are each anended to
read as foll ows:

Any person feeling aggrieved by any decision of the departnent of
ecol ogy, other than a water right relinquishnent order issued pursuant
to RCW90. 14. 130, may have the sane reviewed by the pollution control
heari ngs board, or may appeal the decision directly to a superior court
pursuant to ((REewW43-—21B-—310)) section 17 of this act. In any such
review, the findings of fact as set forth in the report of the
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departnment of ecol ogy shall be prima facie evidence of the fact of any
wai ver or relinquishnment of a water right or portion thereof. |If the
hearings board affirns the decision of the departnment, a party seeks
review in superior court of that hearings board decision pursuant to
chapter 34.05 RCW and the court determ nes that the party was injured
by an arbitrary, capricious, or erroneous order of the departnent, the
court may award reasonabl e attorneys’ fees.

Sec. 14. RCW 90.14.200 and 1989 ¢ 175 s 180 are each anended to
read as foll ows:

(1) All matters relating to the inplenentation and enforcenent of
this chapter by the departnent of ecology shall be carried out in
accordance with chapter 34.05 RCW the Adm nistrative Procedure Act,
except where the provisions of this chapter expressly conflict with
chapter 34.05 RCW Proceedings held pursuant to RCW 90.14.130 are

appeal abl e to superior court as provided in RCW90. 14.130. O her final

decisions of the departnment of ecology under this chapter are subject
to review by the pollution control hearings board or a superior court
in accordance with ((ehapter—4321BREW) section 17 of this act.

(2) RCW90. 14. 130 provi des nonexcl usi ve procedures for determ ning
a relinquishment of water rights under RCW 90.14. 160, 90.14.170, and
90. 14.180. RCWO90. 14.160, 90.14.170, and 90.14.180 may be applied in,
anong ot her proceedings, general adjudication proceedings initiated
under RCW90. 03. 110 or 90.44.220: PROVIDED, That nothi ng herein shal
apply to litigation involving determ nations of the departnent of
ecol ogy under RCW 90.03.290 relating to the inpairnment of existing
rights.

Sec. 15. RCW90.58.180 and 1995 c 347 s 310 are each anended to
read as foll ows:

(1) Any person aggrieved by the granting, denying, or rescindi ng of
a permt on shorelines of the state pursuant to RCW90. 58. 140 may seek
review from the shorelines hearings board by filing a petition for
review within twenty-one days of the date of filing as defined in RCW
90. 58. 140( 6) .

Wthin seven days of the filing of any petition for revieww th the
board as provided in this section pertaining to a final decision of a
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| ocal governnent, the petitioner shall serve copies of the petition on
the departnent and the office of the attorney general. The departnent
and the attorney general nmay intervene to protect the public interest
and i nsure that the provisions of this chapter are conplied with at any
time within fifteen days fromthe date of the recei pt by the departnent
or the attorney general of a copy of the petition for review filed

pursuant to this section. ( (Fhe—shoerelHnes—hearings—board—shall-

(2) The departnent or the attorney general may obtain revi ew of any
final decision granting a permt, or granting or denying an application
for a permt issued by a | ocal governnent by filing a witten petition
with the shorelines hearings board and t he appropri ate | ocal governnent
within twenty-one days fromthe date the final decision was filed as
provi ded i n RCW 90. 58. 140( 6) .

(3) The revi ew proceedi ngs aut hori zed i n subsections (1) and (2) of
this section are subject to the provisions of chapter 34.05 RCW
pertaining to procedures in adjudicative proceedings. Judicial review
of such proceedings of the shorelines hearings board is governed by
chapter 34.05 RCW__except that judicial review of a decision by the
board may be either on the record or de novo at the option of the party
or parties applying for the permt being reviewed, and except that the
burden of proving the validity of the decision rests upon the
department or local governnent whose decision is under review The
board shall issue its decision on the appeal authorized under
subsections (1) and (2) of this section within one hundred ei ghty days
after the date the petition is filed with the board or a petition to
intervene is filed by the departnent or the attorney general, whichever
is later. The tine period my be extended by the board for a period of
thirty days upon a showing of good cause or nmay be waived by the
parties.

(4) Any person may appeal any rules, regulations, or guidelines
adopt ed or approved by the departnent within thirty days of the date of
t he adopti on or approval. The board shall nmake a final decision within
sixty days follow ng the hearing held thereon.

(5) The board shall find the rule, regulation, or guideline to be
valid and enter a final decision to that effect unless it determ nes
that the rule, regulation, or guideline:
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(a) Is clearly erroneous in |light of the policy of this chapter; or

(b) Constitutes an inplenentation of this chapter in violation of
constitutional or statutory provisions; or

(c) Is arbitrary and capricious; or

(d) Was developed without fully considering and evaluating all
material submtted to the departnent during public review and comment;
or

(e) Was not adopted in accordance with required procedures.

(6) If the board makes a determ nation under subsection (5) (a)
through (e) of this section, it shall enter a final decision declaring
the rule, regulation, or guideline invalid, remanding the rule,
regul ation, or guideline to the departnment with a statenent of the
reasons in support of the determ nation, and directing the departnent
to adopt, after a thorough consultation with the affected |ocal
government and any other interested party, a newrule, regulation, or
gui deline consistent with the board s deci sion.

(7) A decision of the board on the validity of a rule, regul ation,
or gquideline shall be subject to review in superior court, if
aut hori zed pursuant to chapter 34.05 RCW A petition for reviewof the
decision of the shorelines hearings board on a rule, regulation, or
guideline shall be filed within thirty days after the date of fina
deci sion by the shorelines hearings board.

Sec. 16. RCW90.66.080 and 1979 ¢ 3 s 8 are each anended to read
as follows:

The departnment is hereby enpowered to pronul gate such rul es as may
be necessary to carry out the provisions of this chapter. Decisions of
t he departnent, other than rule making, shall be subject to review by
the pollution control hearings board or a superior court in accordance
wi th chapter 43.21B RCW

NEW SECTION.  Sec. 17. A new section is added to chapter 43.21B
RCWto read as foll ows:

(1) For purposes of chapter . . ., Laws of 1997 (this act), a
"water quantity decision" includes the following actions by the
department of ecol ogy:

(a) Adecisionto grant or deny a permt or certificate for a right
to the beneficial use of water or to anend, change, or transfer such a
right;
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(b) A decision to enforce the conditions of a permt for, or right
to, the beneficial use of water or to require any person to di scontinue
t he use of water;

(c) A decision to establish or nodify a mninmumflow or |evel for
wat er under chapter 90. 03, 90.22, or 90.54 RCW or to reserve water for
such a mnimum flow or |evel; and

(d) A decision to establish a water managenent plan under chapter
90. 03, 90.44, or 90.54 RCW

(2) A person who is aggrieved or adversely affected by a water
quantity decision may appeal the decision either to the pollution
control hearings board pursuant to RCW 43.21B.310 or directly to a
superior court. Any such appeal to superior court nay be either on the
record or de novo at the option of an appealing party. An appeal of a
deci sion regarding a water withdrawal nust be filed in the county where
the point of withdrawal is |ocated. An appeal of a decision regarding
an instreamflow or a water managenent plan nust be filed in the county
with the greatest anmount of territory governed by the flow or plan.

(3) An appeal to the hearings board of a water quantity decision
must contain, in addition to the information listed in RCW
43. 21B. 310(1)(c), a notice of exercise or waiver of the right to
require medi ation. Upon receipt of an appeal petition indicating an
el ection to attenpt nedi ation, the hearings board shall suspend further
action on the appeal and order a stay of the appeal ed decision. The
heari ngs board shall promptly schedul e and, after at |east seven days’
notice, conduct an initial conference for the purpose of agreeing upon
the selection of a nediator who is either trained in dispute resolution
techni ques or experienced in successfully resolving disputes. |If the
parties are unable to agree on a nedi ator, each party shall nom nate a
medi ator and the nediator is selected by |Iot fromanong the nom nees.
An adm ni strative appeal s judge or other enpl oyee of the hearings board
may serve as a nediator, but may not participate in hearing or in
writing the decision or order in that appeal. Evidence of conduct or
statenments nmade during the course of nediation nust be treated by the
medi ator and the parties in a confidential manner and are not
adm ssible in subsequent proceedings in the appeal. Al other
proceedi ngs pertaining to the appeal nust be stayed until concl usion of
the nediation effort but no |later than one hundred eighty days after
the appeal is filed. However, the hearings board is not prevented from
entertaining notions filed by the parties while nediation is ongoing
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and di scovery may be conducted while nediation is ongoing if agreed to
by all parties.

(4) The nediation process term nates when the nediation effort is
concl uded, but no later than one hundred eighty days after the date on
which the appeal is filed. Wen notified by the nediator of an
agreenent by all parties to conclude the nediation effort, the hearings
board shall take such further action on the appeal as the parties
agreed upon, which may include entry of an order enbodying the
agreenent and dismssing the appeal, remand of the natter to the
departnment for reconsideration of the decision being appealed, or
resunption of its consideration of the appeal. Wen notified by the
medi ator that the parties appear to be unabl e to concl ude the nediation
effort by agreenment, the hearings board, after giving notice to the
parties, shall conclude the nedi ati on process and resune consi deration
of the appeal. At any tinme during the nediation process, the hearings
board shall enter an order dism ssing the appeal when requested to do
so by a party. A water quantity decision which has been appealed to
the hearings board and dism ssed by it to conclude a nediation effort
may be appealed directly to superior court, as provided in subsection
(1) of this section, within thirty days after entry of the order of
di sm ssal

~-- END ---
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