
SENATE BILL REPORT

HB 3052
As of February 23, 1998

Title: An act relating to self-audits by insurers.

Brief Description: Authorizing self-audits by insurers.

Sponsors: Representatives L. Thomas, Smith, Mielke, Grant, DeBolt, Dyer, Hickel, Sullivan
and Robertson.

Brief History:
Committee Activity: Financial Institutions, Insurance & Housing: 2/24/98.

SENATE COMMITTEE ON FINANCIAL INSTITUTIONS, INSURANCE & HOUSING

Staff: David Cheal (786-7576)

Background: An insurer must file an antifraud plan with the Insurance Commissioner. The
plan, which must be approved by the commissioner, must establish specific procedures to
prevent insurance fraud, including internal fraud involving employees or company
representatives. Each year, an insurer must file a summary of the actions it took under its
antifraud plan. Both the plan and the annual reports are not public records, are proprietary,
are not subject to public examination, and are not discoverable or admissible in civil
litigation.

Currently, however, an insurer’s internal audits, designed to improve compliance with state
and federal law, are not privileged from discovery or admissibility in court.

Summary of Bill:

I. The Insurance Compliance Self-Evaluative Privilege

Subject to certain exceptions, documents connected with an insurer’s internal compliance
audit are privileged. This does not include documents created as a result of a claim
involving personal injury made against an insurance policy. Testimony that is connected
with the insurer’s internal insurance compliance audit is also privileged; i.e., testimony from
individuals who helped prepare/conduct the audit.

If an insurer voluntarily submits its documents to the commissioner, the privilege is not
waived. The commissioner also cannot disclose the documents under provisions that would
otherwise permit the commissioner to do so.
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II. Exceptions

When an insurer claims the privilege, it has the initial burden to show that the privilege
applies. Once the insurer has done this, it is up to the party seeking disclosure to prove that
an exception to the privilege applies. There are three areas where an exception to the
privilege may apply: in a civil court or administrative proceeding, in a criminal court, and
when the commissioner or Attorney General requests disclosure.

A. In Civil Court. In a civil court or in an administrative proceeding, the court may require
disclosure after an in camera hearing if the privilege is asserted for a fraudulent purpose, the
material is not properly a subject for the privilege, or the insurer failed to take reasonable
corrective action to alleviate the problems identified in the material within a reasonable time.

B. In Criminal Court. In a criminal court, the court may require disclosure after an in
camera hearing for any of the same reasons as a civil court or administrative proceeding
above. A criminal court may also require disclosure when the material contains evidence
relevant to the commission of a crime, the commissioner or the Attorney General has a
compelling need for the information, the information is not otherwise available, and the
commissioner or Attorney General is unable to obtain the substantial equivalent without
undue cost or delay.

C. By Request of the Commissioner or the Attorney General. The commissioner or the
Attorney General may request that an insurer disclose its insurance compliance self-
evaluative documents. The insurer has 30 days to file a petition of protest with the
appropriate court which must contain specific information. If the insurer does not file the
petition, the privilege is waived. The court may require disclosure for the same reasons as
a criminal or civil court can. This disclosure must be confined to the issue at hand and is
not a waiver of the privilege in any other circumstance.

The commissioner or the Attorney General can get the following information free and clear
of the insurance compliance self-evaluation privilege: documents maintained for a regulatory
agency, information obtained by observation or monitoring by any regulatory agency, or
information obtained from a source independent of the audit.

Appropriation: None.

Fiscal Note: Requested on February 5, 1998.

Effective Date: Ninety days after adjournment of session in which bill is passed.
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